Penalization of blasphemy and religious insults as
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Despite the commitment to freedom of excpression of European States, which are members of the EU
and of the Council of Europe, the penalization of blasphemy persists in some European countries,
which provide for criminal charges for blasphemy or defamation of religion. However, these laws have
a chilling effect on free speech. The Enropean Court of Human Rights has considered that these laws
do not infringe the ECHR, as it assumed a right not to be insulted in religions beliefs which must
be balanced with the right to freedom of speech. This paper discuss the necessity for having laws
probibiting religions insults and defamation of the divine. It is argued that such laws constitute ab-
solute restrictions of the right to freedom of expression and it is proposed to abolish such laws.

aws on blasphemy have proliferated

in certain Islamic countries, in which

also violent acts were performed in
the name of Islam, but they are also not for-
eign in Christian tradition."! However, the
separation of church and state, and the cre-
ation of secular states, in Europe have re-
sulted into the abolishment of blasphemy
laws, in many, though not all European
countries. Some European states still pro-
vide for criminal charges for blasphemy or
defamation of religion.” However, laws on
blasphemy and defamation of religion have
a serious impact on freedom of expression
and thus, their existence is creating ambigu-
ity, to say the least.
This is not the case in the U.S. Notably, the
U.S. Supreme Court has held in 1952 that
“the state has no legitimate interest in pro-
tecting any or all religions from views dis-
tasteful to them which is sufficient to justify
prior restraints upon the expression of those
views. It is not the business of government
in our nation to suppress real or imagined
attacks upon a particular religious doc-

trine”.Pl In Europe, however, many Euro-

pean states still punish blasphemy and the
case law of the European Court of Human
Rights does not preclude restrictions of
freedom of expression in case of religious
insults.

Various incidents in the past and in recent
years have cast light on the expression of
statements insulting religious beliefs. In par-
ticular, violent reactions of Muslims erupted
because of the publication of Salman Rush-
die’s novel “the Satanic Verses” in 1988, and
in 2005 the publication of Prophet Moham-
med cartoons in a Danish newspaper
sparked violent reactions which culminated
in the terrorist attack against satirical maga-
zine Charlie Hebdo which left twelve people
killed and eleven injured.” Consequently, a
social media campaign was launched, i.e.,
the #jesuischarlie campaign, which symbol-
ized the adherence with freedom of expres-
sion and the denunciation of the terrorist at-
tacks.P!

These incidents bring forward the tension
between the right to freedom of expression
and the forbiddance of speech that offends
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«Since blasphemy
may upset reli-
gious believers, it
could cause violent
reactions and lead
to social unrest
and breach of the
peace»

religious beliefs. On the one hand, in the oc-
casion of the publication of the Danish car-
toons various legal proceedings were
brought at national level complaining that
this publication violated the right to free-
dom of religion of Muslims, and religious
organizations called for stricter regulations
of speech that offends religious beliefs. On
the other hand, liberals have advocated in
favor of the freedom of expression, con-
demning the penal sanctions against blas-
phemy.

I. The purpose of blasphemy laws

The question which comes first into mind is
what is the purpose of penalizing blas-
phemy. Legal sanctions against defamation
of religion exist in states in which there is
one predominant religion and where politics
and religion remain intertwined. They have
been enacted and enforced in order to pro-
tect the dominant religion and evidently,
they stress the importance of the state
church system in one country.

More particularly, the purpose of such laws
is to limit the freedom of speech and expres-
sion related to blasphemy in order to protect
God or a particular religion, seemingly. For
instance, the Greek Penal law provides for a
penalty to insulting publicly and maliciously,
God, and the divinity or the Greek ortho-
dox Church as such or any other religion,
tolerable in Greece. The justification for
prohibiting blasphemy cannot be, however,
the fear of punishment by an angry God as
the one depicted in the Old Testament. The
actual purpose is rather to protect the reli-
gious feelings of the majority of the popula-
tion and rarely, the religious beliefs of mi-
norities. Since blasphemy may upset reli-
gious believers, it could cause violent reac-
tions and lead to social unrest and breach of
the peace. Thus, the need to protect free-
dom of religion and preserve peace seems to
be the justification for preserving sanctions

6] Letsas, Is there a right not to be offended in one’s
religious beliefs?, Electronic copy available at:
http://sstn.com/abstract=1500291

[M J. Patrick, The Curious Persistence of Blasphemy,
Florida Journal of International law vo. 23 (2011),
pp. 187-220.

NoéupBptog 2017

against blasphemy and not the protection of
religion.”

Since laws imposing legal sanctions on blas-
phemy may have a chilling effect on free-
dom of expression, the right of freedom of
religion must be balanced against the first
right. It must be borne into mind that free-
dom of expression is a fundamental corner-
stone of democracy and it is applicable not
only to “information” or “ideas” that are fa-
vorably received or regarded as inoffensive
or indifferent, but also to those that offend,
shock or disturb.”! Therefore, any society
must permit open discussions on issues re-
lated to religion. It is notable that according
to the Venice Commission, in a democratic
society, religious groups must tolerate, as
must other groups, critical public statements
and debate about their activities, teachings
and beliefs, provided that such criticism
does not amount to intentional and gratui-
tous insult and does not constitute incite-
ment to disturb the public peace or to dis-
criminate against adherents of a particular
religion.”

Limitations of the right to freedom of ex-
pression may only be legitimate if they fall
within the conditions defined in Article 10
para. 2 ECHR, i.e. they must be prescribed
by law and be necessary in a democratic so-
ciety, in the interests of national security,
territorial integrity or public safety, for the
prevention of disorder or crime, for the pro-
tection of health or morals, for the protec-
tion of the reputation or rights of others,
and so forth. It should be, therefore, scruti-
nized whether national laws of European
countries on blasphemy pass this test.
There is evidently no generally accepted def-
inition of blasphemy. According to the def-
inition provided by the Committee on Cul-
ture, Science and Education of the Parlia-
mentary Assembly of the Council of Eu-
rope, it is the offence of insulting or show-
ing contempt or lack or reverence for God

Bl ECtHR, Handyside v. the United Kingdom, § 49.
I Preliminary Report adopted on 16-17 March 2007
by the Venice Commission.
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and, by extension, towards anything consid-
ered sacred. Relevant criminal law provi-
sions exist in six EU member states: Austria,
Denmark, Finland, Greece, Ireland and It-
aly. The punishment for blasphemy varies;
countries such as Italy and Ireland impose a
fine, while Denmark, Austria and Finland
impose imprisonment extended to a few
months, and only in Greece the sanction is
up to years of prison.

Religious insult is a similar offence which
takes different forms in various EU coun-
tries; it is defined as an insult based to a par-
ticular religion or an insult to religious feel-
ings and it incurs a penalty of imprisonment
from a few months up to five years and/or
a pecuniary fine.

In most EU countries incitement to reli-
gious hatred is punished as a specific in-
stance of incitement to general hatred. In
some countries, however, it is required that
incitement is likely to create discrimination
ot violence. It is also noted in many states in
case incitement to hatred was committed or
provoked though violence, this constitutes
an aggravating circumstance.

II. The case law of the European
Court of Human Rights

The European Court of Human Rights ad-
dressed the issue of the speech that offends
religious feelings in a series of decisions, be-
ginning in the late 80s. In the leading judge-
ment in the case of Otto-Preminger-Institut
v. Austria, the Court held that the responsi-
bility to ensure the peaceful enjoyment of
freedom of religion lies with the state and
that a State may legitimately consider it nec-
essary to take measures aimed at repressing
certain forms of conduct, including the im-
parting of information and ideas, judged in-
compatible with the respect for the freedom
of thought, conscience and religion of oth-
ers, as was held in the Kokkinakis judg-
ment."” Thus, the respect for the religious
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feelings of believers would be violated by
provocative portrayals of objects of reli-
gious veneration and such portrayals can be
considered as a violation of tolerance, which
a constituent of a democratic society.
Furthermore, in the case of Wingroe v
United Kingdom, a complaint was submit-
ted by a film director whose film ‘Visions of
Ecstasy’ was denied a certificate because it
showed St Teresa of Avila having ecstatic
visions of Jesus Christ and being engaged in
acts of sexual nature. The applicant com-
plained that this denial amounted to a viola-
tion of freedom of expression, however, the
Court found that the English law on blas-
phemy, which was the legal basis for this
limitation, pursued a legitimate aim, which
was to protect the right of citizens not to be
offended in their religious beliefs. It reiter-
ated the doctrine of the Otto-Preminger-In-
stitut that there is a duty to avoid so far as
possible an expression that is, in regard to
objects of veneration, gratuitously offensive
to others and profanatory.

It is, thus, argued that this case law brings
forward the claim that there is a right not to
be insulted in one’s religious beliefs and this
claim clashes with freedom of speech.'!
Moreover, in the particular cases, it is rea-
soned that the European Court carried out
the balancing of the right to freedom of re-
ligion and he right to freedom of expression
erroneously , because the limitation was ac-
tually disproportionate to the legitimate aim
and freedom of artistic expression should
have prevailed.!"”

In our view, this reasoning of the Court is
wrong, since it introduces an absolute limi-
tation of the right to freedom of expression;
in our view, it should rather carry out a bal-
ancing of rights, in accordance with the the-
ory of practical concordance applied by the
German Federal Constitutional Court,
which seeks to avoid sacrificing on right
against the other.” Instead, it tries to find a

“canon that holds that protected constitutional val-
ues must be harmonized with one another when they
conflict, it requires the optimization of competing
rights. In short, one constitutional value may not be
realized at the expense of a competing constitutional
value. In the German view, constitutional interpreta-
tion is not a zero-sum game ... Professor Hesse
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«it is considered
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gious feelings»

compromise between the conflicting rights
by limiting the exercise of both rights.

ITI. Further initiatives of the
Council of Europe

The debate in Europe on the essence of
blasphemy offences is quite interesting and
despite the ECtHR’s case law the incompat-
ibility of such offences with the protection
of the right to freedom of expression has
been demonstrated.

The Council of Europe issued the Report of
the Committee on Culture, Science and Ed-
ucation of 8 June 2007, in which it high-
lighted that it should be ensured that na-
tional law and practice:"!

- permit open debate on matters relating to
religion and beliefs and do not privilege a
particular religion in this respect, which
would be incompatible with Articles 10 and
14 of the European Convention on Human
Rights;

- penalise statements that call for a person
or a group of persons to be subjected to ha-
tred, discrimination or violence on grounds
of their religion as on any other grounds;

- prohibit acts which intentionally and se-
verely disturb the public order and call for
public violence by references to religious
matters, as far as it is necessary in a demo-
cratic society in accordance with Article 10,
paragraph 2 of the European Convention
on Human Rights.

Subsequently, the Venice Commission has
examined the relevant European legislation
and researched the issue whether there is a
need for specific supplementary legislation
in this area. The conclusions of the Report
by the Venice Commission, inter alia,"”! are
the following:

a. That incitement to hatred, including reli-
gious hatred, should be the object of crimi-

wrote, “The principle of the Constitution’s unity re-
quires the optimization of [values in conflict]: Both
legal values need to be limited so that each can attain
its optimal effect. In each concrete case, therefore,
the limitations must satisfy the principle of propor-
tionality; that is, they may not go any further than
necessary to produce a concordance of both legal
values.”

(4 Parliamentary Assembly, doc. 11296, 8 June 2007,
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nal sanctions as is the case in almost all Eu-
ropean states, with the exception only of
Andorra and San Marino.

b. That it is neither necessary nor desirable
to create an offence of religious insult (that
is, insult to religious feelings) simpliciter,
without the element of incitement to hatred
as an essential component.

c. That the offence of blasphemy should be
abolished (which is already the case in most
European states) and should not be reintro-
duced.

This is an important policy statement, as it
recommends clearly the abolishment of
blasphemy offence, since it is considered
that criminal charges are inappropriate in re-
spect of insult to religious feelings. This
does not include hate crimes and it is af-
firmed that criminal charges related to in-
citement to religious hatred are appropriate.

Conclusion

In our view, it must be considered that
speech which contributes to a debate of
general interest is protected under the right
to freedom of expression, which is estab-
lished in Article 10 ECHR and in the Con-
stitutions of European countries."! Thus,
theatrical and cinema plays, satirical presen-
tations and illustrations, cartoons, etc.,
which are mainly the target of blasphemy
laws, should not be prohibited and sanc-
tioned, even if they touch upon religiously
sensible issues. This calls essentially for the
abolishment of blasphemy laws, which con-
stitute absolute restrictions of the right to
freedom of expression, but with the excep-
tion of the offence of incitement to religious
hatred, which must be retained, since behav-
ior that constitutes such incitement goes be-
yond the realm of free speech and cannot be
protected under such right.
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